
STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o t

DIAMON.DEB, TNC.

Fo r  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of Corporation Franchise Tax

AFFIDAVIT OF MAILING

Taxes  unde r  A r t i c l e  ( x )  9 -A of  the
Tax Law for the Year(gXpXxBgF.;t**(g) 1968.:

S ta te  o f  New York
County of A1bany

John Huhn , being duly sworn, deposes and says that

ghe is  an employee of  the Department  of  Taxat ion and Finance,  over  18 years of

age,  and that  on the 14th day of  February ,  L97 9 ,  xhe served the wi th in

Not ice of  Decis i -on by (cert i f ied) mai l  upon Nathan A. Greenberg, CPA

b y

a s

( rep resen ta t i ve  o f )  t he  pe t i t i one r  i n  t he  w i th in  p roceed ing ,

enclos ing a t rue copy thereof  in  a securely  seal -ed postpaid r l t rapper addressed

Nathan A. Greenberg, CPA
follows: Richard A. Ej-sner & Company

380 Madison Avenue
New York,  NY 1001.7

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos ta l  Se rv i ce  w iEh in  t he  S ta te  o f  New York .

That  deponent  fur ther  says that  the said addressee is  the ( representat ive

o f  t he )  pe t i t i one r  he re in  and  tha t  t he  add ress  se t  f o r t h  on  sa id  w raPPer  i s  t he

las t  known  add ress  o f  t he  ( rep resen ta t i ve  o f  t he )  pe t i t i one r .

Sworn to before me th is

February

rA-  3 (217 6)



STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

DTAMON-DEB, rNC.

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of Corporation Franchise Tax
Taxes under  Ar t i c leG)  9 -A of  the
Tax Law for the Year(*)rg*>{iFXXCd<6d 1968.:

S ta te  o f  New York
County of Albany

John Huhn , being duly sworn, deposes and says that

Bhe is  an employee of  the Department  of  Taxat ion and Finance,  over  18 years of

age ,  and  tha t  on  the  l 4 th  day  o f  Feb rua ry  ,  L97  9 ,  * t e  se rved  the  w iEh in

Not ice of  Decis ion by (cer t i f ied)  ma i l  upon D iamon-Deb,  Inc .

by  enc los ing  a

a s  f o l l o w s :

(XErycexm$ati:xer>OfiX the petitioner in the within proceeding'

true copy thereof in a securely sealed postpaid wrapper addressed

Diamon-Debr  Tnc.
Pierces Road
Newburgh, NY 12550

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  StaEes Posta l  Serv ice  w i th in  the  Sta te  o f  Nevr  York .

That deponent further says that the said addressee is the 6ffgreSF lta$drcP

xft>fu* pet i t ioner herein and that the address set forth on said wraPPer is the

last known address of the (ceXxm*xf<ixzercgft>Ghr] petitioner.

Sworn be fo re  me  th i s

h

AFFIDAVIT OF MAILING

t o

d a y
; l

, i
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J A M E S  H .  T U L L Y  J R , ,  P R E S I O E N T

M I  L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

srAT;  oF NEW Y.RK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK I2227

February 14' L979

Dlamon-Deb, Inc.
Piercee RcaC"
Newburgh, NY 12550

Gentlemen:

Please take not ice of the deeision
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level.  Pursuant to sect ion(x) 215 of the Tax Law, any
proceeding in court  to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of  the State of New York, Albany County, within 90 days

from the date of this not ice.

lnquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Since.rely,

, i

Mlohael Aleatander
Supenriaing Tax
i"iearing officer

Peti t ionert  s Representat ive

Taxing Bureau's Representat ive

' / /

I
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit i-on :

DTAMON-DEB, rNC. :
DECISION

for Redeterminat ion of a Def ic iency or :
for Refund of Corporat ion Franchise Tax
under Art ic]e 9-A of the Tax Law for the:
Y e a r  1 9 6 8 .

:

Pet i t ioner ,  D iamon-Deb,  Inc . ,  P ie rces  Road,  Newburght

New York  L2550t  f i led  a  pe t i t ion  fo r  redeterminat ion  o f  a

def ic iency or for refund of corporat ion franchise tax under

Ar t i c le  9 -A o f  the  Tax  Law fo r  the  year  1968 (F i le  No.  14398)  -

A formal hearing was held before Solomon Sies, Hearing

of f i cer ,  a t  the  o f f i ces  o f  the  Sta te  Tax  Commiss ion ,  Two Wor ld

Trade Center ,  New York ,  New Yorkr  o I I  January  19 ,  1978 a t  10 :45  A.M.

Pet i t ioner appeared by Nathan A- Greenbergr CPA. The Corporat ion

Tax Bureau appeared by  Peter  Cro t ty ,  Esq.  (Franc is  Cosgrove,  Esq.  '

o f  c o u n s e l ) .

ISSUES

I .  Whether the granting of an application for an extension

to f i le  pet i t ioner 's  annual  repor t  const i tu tes an extension of  the

statutory t ime period to f i le a claim for credit or refund of an

overpayment attr ibutable to a net operating loss carryback for more

than 3 ye.ars from the time the return was due for the taxable year

o f  t he  l oss .
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II- Whether the claim for refund or credit was t imely f i led

within two years from the ninetieth (90th) day after the f inal

Federal determination, with respect to the taxable year to which

the net operating loss is being carried back, where the net

operat ing loss is  a t t r ibutable to  the Federa l  change or  correct ion.

FINDINGS OF FACT

1.  On March 14,  L972,  pet i t ioner '  Diamon-Deb'  Inc.  '  a

corporation with off ices at Pierces Road, Newburgh, New York,

f i led, an application for an extension for f i l ing a tax report for

the cal-endar year ending December 3L, L97L, which application was

granted unt i l  September 15,  L972.

2. Petit ioner f i led i ts tax report for the tax period ending

December 31, L97L within the t jme granted pursuant to the afore-

mentioned extension.

3. As a result of a change or correction of Fed.eral income

of  i ts  parent  corporat ion for  the year  ended December 31,  L97I '

peti t ioner sustained. a net operating loss for L97L. A notice of

change of Federal taxable income for 1971 was f i led by petit ioner

wi th in  n inety  days af ter  August  3 I ,  L973,  the date of  the f ina l

Federal d etermination.

4-  On September g,  L975,  pet i t ioner  f i led a c la im for  credi t

or refund of overpayment attr ibutable to net operating loss carry-

back  to  1968  fo r  $1 ,510 .00 ,  based  on  the  L97L  ne t  ope ra t i ng  Ioss .
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5.  On October  9,  1975,  the Corporat ion Tax Bureau denied

pet i t ionerrs  c la im for  re fund for  l -968,  oo the ground that  i t  was

not f i led within three years from the date the return for L97L

was d.ue,  v j -z . ,  March 15,  1975-  on January 7,  L976,  pet i t ioner  f i led

a petit ion for redetermination of the denial of said refund.

CONCLUSIONS OF LAW

A.. That section 211.,1 provides that a corporation report ing

on a calendar year basis shall  annually on or before March 15th,

transmit i ts report to the Tax Commission and that an autonatic

extension of three (3) months for the f i l ing of i ts annual report

shall be allowed a taxpaye.r if , within the tjrne prescribed (ttrat

is ,  by March 15th) ,  such taxpayer  f i les wi th  the Tax Commiss ion an

application for such extension, paying on or before. the date of

such f i l ing the arnount properly estimated as i ts t i l<- Said section

also provides that the Tax Commission may grant a reasonable extension

of t ime for f i l ing reports whenever good cause exists.

B. That the granti-ng of an apprication for an automatic

extension and/or an extension for good. cause does not constitute

an agrre.ement to ext,end the period. of limitations within which to

fi le a claim for refund or credit of an overpayment attr ibutable

to a net operating loss carryback, within the intent and meaning of

sect ion 1087 (d)  o f  the Tax Law.
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C. That the granting of the automatic exte.nsion and/or

an extension for good cause does not extend the period within

which to f i le a clairn for refund or credit (with respect to the

overpayment attr ibutable to a net operating loss) to rr lore than

three (3) years from the t ime the return was due for the taxable

year of the loss.

D., That the claim for refund or credit was t imely f i led

within two (2) years from the ninet. ieth day after the f inal

Federal d.e.termination with respect to the taxable year for which

the net operating loss was required to be f i led with the Tax

Commission, within the intent and meaning of section 1087 (c) of

the Tax Law-

E., That the petit ion of Diamon-Deb, Inc. is granted.

F. That the Corporation Tax Bureau is hereby dire.cted to

grant petit ioner the refund claimed on the carryback net operating

loss  f o r  1968 .

DATED: Albany, New York

February 14, 7979

ATE TAX CO}4MISSION

\_.-
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit i-on :

o f :

DIA}{ON.DEB, INC. :

for  R.edeterminat ion of  a  Def  ic iency or  :
for  Refund of  Corporat ion Franchise Tax
under  Ar t ic le  9-A of  the Tax Law for  the:
Yea r  1968 .

3

DECISION

Pet i t i one r ,  D iamon-Deb ,  I nc . ,  P ie rces  Road ,  Newburgh ,

New York  12550 ,  f i l ed  a  pe t i t i on  fo r  rede te rm ina t i on  o f  a

d.ef ic iency or  for  re fund of  corporat ion f ranchise tax under

Ar t i c l e  9 -A  o f  t he  Tax  Law fo r  t he  yea r  1968  (F i1e  No .  14398) .

A formal  hear ing was held before Solomon Sies,  Hear ing

Off icer ,  d t  the of f ices of  the State Tax Commiss ion,  Two Wor ld

T rade  Cen te r ,  New  Yo rk ,  New Yo rk r  oo  Janua ry  L9 ,  1978  a t  10 :45  A 'M '

Pet j - t ioner  appeared.  by Nathan A.  Greenberg,  CPA. The Corporat ion

Tax Bureau appeared by Peter  Crot ty ,  Esq.  (Francis  Cosgrove '  Esq '  I

o f  counse l ) .

ISSUES

I .  Whether the granting of an application for an extension

to f i le  pet i t ioner ts  annual  repor t  const i tu tes an e><tension of  the

statutory t j :ne period to f i le a claim for credit or refund of an

overpayment attxibutable to a net operating loss carryback for nore

than 3 years from the tj.me the return was due for the taxable year

o f  t he  l oss .
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I I -  Whether  the c la im for  re fund or  credi t  was t imely  f i led

wi th in  two years f rom the n j .net ie th (g0th)  day af ter  the f  ina l

Federal determination, with respect to the taxable year to which

the net  operat ing loss is  be ing carr ied back,  where the net

operat ing loss is  a t t r ibutable to  the Federa l  change or  correct ion '

FINDINGS OF FACT

l .OnMarchL4 ,LgT2 rpe t i t i one r rD iamon-Deb , I nc . ' a

corporat ion wi th  of f ices at  P ierces Road,  Newburgh,  New York,

f i led an appl icat ion for  an extension for  f i l ing a tax rePor t  for

the ca lendar  year  ending December 31,  L97L,  which appl icat ion was

gran ted  un t i l  SeP tember  15 ,  L972 .

2. Petit ioner f i led i ts tax rePort for the tax period ending

December 3I ,  t97 l  wi th in  the t j .me granted pursuant  to  the afore-

mentioned extension.

3.  As a resul t  Of  a Change or  correct ion of  Federa l  income

of  i ts  parent  corporat ion for  the year  end.ed Decernber  3I ,  I97L '

pet i t . loner  susta ined a net  operat ing loss for  I97I .  A not ice of

change of  Federa l  taxable income for  1971 was f i led by pet i t ioner

withj-n ninety d.ays after August 31, L973, the date of the f inal

Federal determination.

4.  On September g,  Lg75,  pet i t ioner  f i led a c la im for  credi t

or refund. of overPaymenE attr ibutable to net operating loss carry-

back  t o  1958  f o r  $1 ,510 -OO,  based  on  t he  1971  ne t  ope ra t i ng  l oss '
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5.  On October  9,  L975,  the Corporat ion Tax Bureau denied

pet i t ioner 's  c la im for  re fund for  1958r  on the ground that  i t  was

not  f i led wi th in  three years f rom the date the return for  I97I

was  due ,  vLz . , ,  March  15 ,  L975-  On  January  7  |  1976 ,  pe t i t j - one r  f i l ed

a petj. t ion for redetermination of the denial of said refund.

CONCLUSIONS OF LAW

A- That  sect ion 211-1 prov ides that  a  corporat ion repor t ing

on a ca lendar  year  bas is  shal l  annual ly  on or  before March 15th,

transmit i ts report to the Ta>r Conunission and that an automatic

octension of  three (3)  months for  the f i l ing of  i ts  annual  repor t

sha11 be al lowed a taxpayer i f ,  within the t jrne prescribed (that

is ,  by iv larch 15th) ,  such taxpayer  f i les wi th  the Tax Commiss ion an

application for such extension, paying on or before the date of

such f i l ing the arqount properly estj :nated as i ts tax. Said section

also provi-des that the Tax Comrnission may grant a reasonable o<tension

of  t i -me for  f i l ing repor ts  whenever  good cause ex is ts .

B.  That  the grant ing of  an appl icat ion for  an automat ic

extensj -on and/or  an extension for  good cause does not  const i tu te

an agreerne,nt. to e><tend the period of lfuqitations within which to

fi le a clajrn for refund or credit of an ove.rpalanent attr ibutable

to a net operating loss carryback, within the intent and meaning of

sect ion 1087 (d)  o f  the Tax Law.
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C. That the granting of the automatic extension and/or

an extension for good cause does not octend the period within

which to f i le a clai:n for refund or credit (with respect to the

overpayment attr ibutable to a net ope.rating loss) to more than

three (3) years from the t ime the return was due for the taxable

year  of  the loss.

D' That. the clai.nr for refund or credit was t imely f i led

wi th in  two (2)  years f rom the n inet ie th day af ter  the f ina l

Federal determination with respect. to the taxable year for which

the net operating loss was required to be f i leC \{ i th the Tax

Comrniss ion,  wi th in  the in tent  and meaning of  sect ion 1087 (c)  o f

the Tax Law-

E.. That the pe.t i t ion of Diamon-Deb, Inc. is granted.

F' That Lhe Corporat, ion Tax Bureau is hereby directed to

grant petit ioner the refund claj-roed on the carryback net operating

loss  f o r  1958 .

DATED: Albany,  New York

February 14, L979

TATE TAX COMI4ISSION


